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Any person an aggrieved by this Order-in-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way:
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Revision application to Government of India:
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A revision application lies to the Under Secretary, to the Government of India, Revision Application Unit,
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi-110001, under Section 35EE of the CEA 1944 in raspect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:
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In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another durirg the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse
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(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d)  Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under &2c.10&. ..
of the Finance (No.2) Act, 1998. =
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, <nder Major Head of Account.
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The revision applicatic;n shall be accompaniad by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a)  the special bench of ‘Custom, Excise & Service Tax Apbellate Tribunal of West &gnck
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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(b) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380
016. in case of appeals other than as mentioned in para-2(i) (a) above.

@) Www(anﬂa)ﬁwrasﬁ,zomaﬁmszﬁwfﬁmg.q—qﬁﬁmﬁ?qsw
e =raRieRet @ TS erdiel & fawg onfie BR Y S @1 wR Uyl wfed SiEf S Yoo
aﬂ?n'v,Wﬁw@?mewsmmwﬁm%aﬁwmoo/—mm
ﬁ?ﬁmﬁmwﬁw,maﬁqﬁaﬂqmwwmsmmmmwﬁaﬁ
wsooo/—qﬁﬁmﬁﬂmaﬁwwﬁnﬁ,wﬁ%ﬂw;ﬁw—mmww&nwm

2TTrs

g T S v ® aE WUT 10000/— R S €| B, GeamaRier & T 9

Yarfed ¥ sive @ w9 H Weg B 9| mwwqmzﬁ/@”ﬂﬁ/ wiEgitE 4 B IF B
oRET 1 & wiet Sa =ariexer 3 9 Rerd §1 (Eéfl’/ it \f%
sl i 2T
\ \&:\ S




(4)

B

Efed I give @ By ¥ Wd Bl O | I8 e 99 W & 6 i widsite &9 @ I @ '
oRaT FT B oie 9aa AIReR B dis Red 2 - :

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of the
Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy-of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-1 item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited. It may be noted that the

pre-deposit is @ mandatory condition for filing appeal before CESTAT. (Section 35 C (2A)
and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(i)  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of 10%

of the duty demanded where duty or duty and penadty are in dispute, or-pen:
alone is in dispute.” S
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ORDER IN APPEAL

The subject appeal is filed by M/s. Cadila Pharmaceuticals Ltd.’

S.1n0.1389,Trasad Road, Dholka, Dist: Ahmedabad(hereinafter referred to
as ‘the appellant) against the Order in Original No.69-73/ADC/2015-DSN
dated 20-3-15 (hereinafter referred to as ‘the impugned order) passed by the
Add1t1onal Commissioner, Central Excise, Ahmedabad-II (hereinafter referred to
as ‘the adjudzcatzng authority’). The appellant is engaged in the manufacture of
Pharmaceutical Products falling under Chapter 30 of the Central Excise
Tariff Act, 1985[hereinafter referred as CETA-1985] they are also availing the
benefit of CENVAT credit under Cenvat Credit Rules, 2004

2. The facts in brief of the case is, during the course of audit by the
department, it was revealed that the appellant had appointed 24 Consignee
& Sales agents for distributing their fnal products. The appellant has
availed credit of Service Tax under the head "Clearing and Forwarding
Services" on the basis of 'Debit notes’ which is not considered as valid
documents under Rule 9(1) and 9(2]of the cenvat Credit Rules, 2004. The
activity carried out by the said C&F agents was beyond the place of removal and
therefore, same was not covered- under the definition of input service. The
said appellant wrongly availed the Cenvat credit which is not
admissible to them. Further, it appeared that the Debit Notes, on the basis of
which credit was availed, such documents cannot be considered valid for
availing credit. the same did not fall within the ambit of the definition of input
service under Rule 2(I) of the Cenvat Rules, 2004 and also did not fall within
Rule 4(7), Rule 9(1) a Rule 9(2) of Cenvat Credit Rules, the appellant has
contravened the provision of Rule 3(1) read with Rule 2(1) of Cenvat
Credit Rules, Therefore said Cenvat Credit is disallowed in terms of
the provisions of Rule 14 of the CCR 2004 read with Sectionl11A (1)
of CEA1944,and liable to penalty under Rule 15(1) of theCCR, 2004.
Interest also liable to be recovered under the provisions of Rule 14 of
the Cenvat. Credit Rules, 2004.five Show Causé notices covering the
period from November-2009 to sept-20_.3 ,were issued. The said SCN’s
were adjudicated vide the impugned order, wherein the adjudicating authority

confirmed the demands along with applicablz interest and imposed penalties.

3. Being aggrieved with the 1mpugned order the appellant has filed the

instant appeal, on the followmg grounds and contended that:__ ]




-<£ - £10.V2[30]12/Ahd-II/Appeal-1/15-16

They have appointed 24 consigneze and sales agents, throughout
the country for distributing their finished goods. Such agents have
charged for the services and, they have paid service tax thereon
under the category of C&F Agents. this issue is covered by the
decision of Hon'ble High Court of Gujarat 1n the case of Cadila
Healthcare Ltd., reported in 2013 (30) S.T.R. 3 (Guj ). The relevant para is

reproduced as under;

."6.4 Clearing and Forwarding services: In this regard it was the case of
the assessee that.service rendered by C & agents were in relation to sales

promotionand, therefore,inputservice. ... .......ocoveoeeoooooeosnon et

the services rendered by the C & F agents cannot be said to be in the nature
of sales promotion. This issue stands answered accordingly, in favour of the

assessee and against the revenue. "

As regards the issue of the documents on.which the credit has
been availed, it is submitted that the debit note is same as invoice
and the requirement of Rule 4, as regards the information to be

contained, is also fulfilled. They relied on following decisions;

1.2014(34) STR66(Tri.Ahmd.]CCEX.DAMANVJALARAMPLASTICPACKAL 2014(8)
TMI342[CESTATMUMBAI] 2.MAHINDRA & MAHINDRA LTD V/s
CCEX2014 3. TMI 290 CESTAT[Ahm] Elecon Information Technology
Ltd. V.CCE,Vadadora-

That the provision of section 11A required mala fide intention in
order to invoke the extended period. They Rely upon Gujarat High Court
decision in the case of Meghmani Dyes - 2013 (288) ELT 514 (Guj.) The

matter involved question of interpretation of provisions.

4, Personal hearing in the matter was held on 04.05.2016, wherein Shri
S.J. Vyas, Advocate, appeared on behalf of the appellant and reiterated the
submissions made in their grounds of appeal. he submitted copies of case
laws. I have carefully gone through the records of the case as well as the
written submissions made by the appellant. I find that the issue to be decided
is the admissibility of Cenvat Credit taken on the strength of Debit
Notes issued by their Consignment Sales Agents. The denial has been
on two grounds, namely a) it do not fall within the definition of "input
service" as-given in Cenvat Credit Rules, 2004, b ) while the sub rule

(1) of rule 9 of CCR prescribes list of documents on the basis of which

Cenvat credit availment by the manufacturer and the sb;r;ﬂgz(%)%\\
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thereof further providing that it sho-uld contain all the particulars as
prescribed under the Service Tax Rules1994, the debit note on which
credit has been taken are not prescribed document. I find that the
Hon’able High Court of Gujarat, in the case of Cadila Healthcare Ltd,
reported at 2013 (30) STR 3, [GUJ] has decided the issue of premises of the
C &F Agent would be the place of removal in term of Central Excise
Act,1944.Inview of above, I hold that services of Clearing and
Forwarding Agent is an input service for the appellant and admissible for

Cenvat credit.

S.  There is another allegation that the debit notes on which credit has
been taken are not prescribed documents in terms of sub rule (1) of rule
9 of the Credit rules nor. do they contain all the essential particulars as
mandated in sub rule (2) of rule 9- ibid and therefore, the credit taken is
not admissible. It should contain the particulars as specified in Rule 4A of
Service Tax Rules1994.The Rule 4A supra provides that; _
"Every person providing taxable service shall not later than thirty
days from the date of completion of such taxable service or receipt of
any payment towards the value of such taxable se earlier, issue an
invo.ice, a bill or, as the case may be, a challan signed by such persons
or a person authorized by him in respect of taxable service provided or
agreed to be provided and such invoice, bill or, as the case may be, challan
shall be serially numbered and shall contain the following, namely (I) the
name, address and the registration number of such person; (ii) the name
and address of the person receiving taxable service; (iii) description and
value of taxable service provided or agreed to be provided; and (iv) the
service tax payable thereon.”

In fact, the sub rule (2) of rule 9 reiterates the above requirement
by stating that; "No CENVAT credit under sub-rule (1) shall be taken unless
alt the particulars as prescribed under the Central Excise Rules, 2002 or the
Service Tax Rules, 1994, as the case may be, are contained in the said

document"

6, The instant notice clearly al.leges that they have continued to

follow the same practice of wrongful availment and utilization of

CENVAT credit. The instant show cause notices issued on the ground

that the debit notes does not contain th.e information. I rely on the

decisions of 1. CCE, Indore v Gwalior Chemicals Ind, Ltd at 2011 (%74]ELT
_ ~

i
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T
97 [T]] 2. CCE, Daman Vs Jalaram Plastic Mack reported at 2014 (34) ELT
66. 3.M/s Elecon Information Technology Ltd Vs CCE, -Vadodara-reported
at 2014 (4) T™MI 290.
7.  Therefore, I conclude that the debit notes on which the said appellant has
taken the disputed cenvat credit on the basis of 'Debit notes’ can be
considered as valid documents under Rule 9(1) and 9(2] of the cenvat
Credit Rules,2004, if all the debit notes contains the information
which is required to be mentioned as stipulated in sub Rule 9(2) of the
Cenvat Credit Rules 2004, and then cenvat credit should be allowed to
the appellant. |

8. ~ In view of the foregoing discussion and findings, the matter is
remanded back to the adjudication éuthority for proper verification,
whether all debit notes contains the information which is required to
be mentioned as stipulated in sub Rule 9(2) of the Cenvat Credit Rules

2004, and then cenvat credit should be allowed to the appellant. The

lohleeooh
[ Uma Shanker]

Commissioner (Appeals-II]
Central Excise,Ahmedabad

appeal stands disposed of as above.

_Attestgd /
o " e

[K.K.Parmar )

Superintendent (Appeals-II)
Central excise, Ahmedabad.

By Regd. Post A. D _
M/s. Cadila Pharmaceuticals Ltd.,

Survey no.1389,
Trasad Road,

Ta-Dholka,
Dist- Ahmedabad
Copy to :

1. The Chief Commissioner, Central Excise, Ahmedabad.
2. The Commissioner, Central Excise, Ahmedabad-II.
3. The Asstt. Commissioner, Central Excise, Div-III, Ahmedabad-II

4. The Asstt.Commissioner (Systems), Central Excise, Ahmedabad-II.

Guard file,
6. PA file.







